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Dear Mr. Furth:

MAY 8 1997

Feehll..! (;ommU1!IGaliims Commission
Office of Secrct3.ry

On behalf of our client ProNet Inc. ("ProNet"), this letter follows-up my January 28, 1997
letter (attached as Exhibit 1 hereto) and our subsequent discussion concerning options available to
paging carriers whose authorized 931 'MHz transmitter sites had become unavailable through no fault
of their own. My January 28, 1997 letter, which preceded release ofthe Second Report and Order
in WT Docket No. 96-18 {"2nd R&O"),l! explained that interim licensing rules adopted in the First
Report and Order in WT Docket No. 96-18 ("Interim Licensing Rules") were nullifying valid 931
MHz Construction Permits ("CPs") where space at the originally proposed site was unavailable
because:

(a) the original, authorized site was on the perimeter of an
existing wide-area system and, thus, the proposed
replacement site extended that system's composite
interference contour in violation of the Interim Licensing
Rules; or

(b) the original site was either part of an entirely new system or
a stand-alone site thus warranting a Section 22.142{d)
relocation application, which the Interim Licensing Rules also
prohibited.

l/Revision of Part 22 and Part 90 of the Commission's Rules to Facilitate Future
Development of Paging Systems, WT Docket No. 96-18, Second Report and Order (released
February 24, 1997).
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The permanent rules adopted in the 2nd R&O fail to resolve the hardship and injustice caused
by the two situations just described, even though ProNet specifically raised this matter and requested
relief on six different occasions during various stages of this proceeding.Y As a result, ProNet faces
imminent forfeiture of valuable CPsY Ironically, the inordinate delay in 931 MHz processing by
the Commission is the principal reason that authorized transmitting sites are no longer available to
carriers like ProNet. Thus, immediate relief is necessary- either through expansion and written
confirmation ofyour earlier verbal advice to me, or through prompt reconsideration and clarification
of the 2nd R&O.

The CPs at issue here are based on applications filed in 1994 and 1995, but granted by the
Commission in May and July 1996. During this protracted processing interval, demand for
transmitting space by PCS, SMR, cellular, MMDS and other wireless services has expanded
exponentially. Repeatedly, ProNet has discovered that sites originally requested in connection with
expansion of existing 931 MHz paging networks are no longer available. In the three cases listed
below, ProNet has located substitute tower space less than two miles from the currently-inaccessible
originally-authorized sites:±!

YSpecifically, ProNet raised this issue in its: March 1, 1996 "Comments on Interim
Licensing Proposal" (at 19-20); March 11, 1996 "Reply Comments on Interim Licensing Proposal"
(at 14-15); March 18, 1996 "Comments on Geographic Licensing and Competitive Bidding" (at 13);
April 1, 1996 "Reply Comments on Geographic Licensing and Competitive Bidding" (at 19-20);
June 10, 1996 Petition for Partial Reconsideration of the 1'/ R&O (at 9); and July 17, 1996 Petition
for Reconsideration of the Commission's Order on Reconsideration of I"/ R&O (at 9-10). The
matter was addressed anew in ProNet's "Petition for Reconsideration of Second Report and Order"
(at 14), filed April 11, 1997.

JlThe 2nd R&O (at '57) suggests that a geographic licensee may consent to a contour
expanding site relocation by an incumbent. Leaving aside the impracticality of obtaining such
consent from a competitor, no geographic licensees currently exist. Moreover, it may take a year or
more to issue such geographic licenses because: multiple petitions for reconsideration have been
filed with respect to the 2nd R&O; even after these petitions are resolved, there will be some delay
in scheduling auctions and additional delay in licensing auction winners; and, finally, there are
more than 100 paging channels to be auctioned. ProNet, however, has CPs expiring in May and July
1997 where the underlying site is no longer available.

±!The subject CPs were issued to Contact Communications Inc. ("Contact"), a wholly-owned
ProNet subsidiary. Contact has learned that sites proposed in other pending applications, which it
expects will be granted, are also unavailable.
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File No.

30327-95

32306-95

25178-95

CP Expires City/State

5/1 7/97 Bourbonnais, IL

7/26/97 Sandestin, FL

7/27/97 Jacksonville, FL

Original Replacement
Lat/Long Lat/Long Distance

41-09-39 N 41-09-24 N 0.35 miles
87-52-30 W 87-52-16 W

30-22-41 N 30-23-07 N 1.72 miles
86-19-42 W 86-18-03 W

30-19-08 N 30-19-27 N 0.56 miles
81-39-24 W 81-39-50 W

Attached hereto as Exhibits 2-4 are maps depicting the 50 mile interference contours
associated with the original and replacement transmitting sites. These maps demonstrate that the
coverage increase resulting from the proposed change in sites is truly de minimis.

The rules promulgated in the 2nd R&O, however, bar using these alternate sites for the
following reasons:

• the originally authorized sites are on the periphery of ProNet's existing wide-area
systems; because the 2nd R&O defines the interference contours for all 931 MHz
sites as circles with fixed radii of at least 50 miles, pursuant to Section 22.537(f),
Table E-2, the replacement sites' interference contours will necessarily extend the
systems' composite interference contours; thus, the replacement sites fail to qualify
as permissive fill-ins under revised Section 22.165(d);

• under the Interim Licensing Rules, your staff advised that licensees were permitted
to use a 21 dB f.!Vim formula1' to derive the interference contour of proposed
transmitters (while deriving a system's composite contour based on fixed-radii
circles) to determine whether these proposed transmitters qualified as fill-ins;§!

l-ln the initial NPRM in WT Docket No. 96-18, the Commission proposed replacing Table
E-2 of Section 22.537(f) with a formula employing a median field strength of21 dBf.!V/m, and
initially identified this 21 dBf.!V1m formula as determining interference contours under the Interim
Licensing Rules.

§!Although the Commission did not issue a Public Notice regarding this policy, the Bureau
staff confirmed this interpretation of the Interim Licensing Rules to this firm and other
representatives of paging licensees. Letters confirming this clarification with the Bureau staff from

(continued...)
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however, the 2nd R&O rejected the 21 dB~V/m formula in favor of the fixed- radii
circles specified in Section 22.537(£), Table E-2, thereby precluding ProNet from
relocating these facilities while remaining wholly within the corresponding
authorized site's interference contour; and

• although Section 22.142(d) allows the authorization holder to file an application to
relocate the transmitter notwithstanding the underlying construction authorization's
pending expiration, the 2nd R&O (at ~6) states that na paging applications filed after
July 31, 1996 will be processed.

The foregoing provisions ofthe 2nd R&O deprive ProNet of the ability to relocate authorized
transmitter sites that have become unavailable due to conditions beyond ProNei's control. Thus,
ProNet faces an untenable position in its efforts to fulfill the terms and conditions of the above
referenced construction authorizations, notwithstanding its efforts to obtain alternative sites that
make minuscule changes to the authorized composite contours of existing wide-area 931 MHz
systems, as illustrated by Exhibits 2-4 hereto. Absent relief from the Commission, ProNet (and
other similarly-situated carriers) will be precluded from providing valuable public service.

Following my January 28 letter, you verbally advised me that in situations as described
above, licensees may relocate their authorized transmitters within a 1.2 miles radius on a permissive
basis, i. e., as a minor modification.]) As shown above, however, even this standard is insufficient
to allow ProNet to utilize one replacement site listed above, notwithstanding the minuscule increase
in interference contour coverage resulting from that change. Therefore, it is imperative that the
Commission take additional steps to accommodate ProNet (and other similarly situated carriers faced

6/( . d- ...contmue )
three different firms dated April 10, 1996, April 18, 1996 and June 19, 1996, respectively, are
attached hereto as Exhibit 2.

])As you noted, this permissive relocation is analogous to Section 22.131 (d) of the Rules, as
adopted in Revision a/Part 22 a/the Commission's Rules Governing the Public Mobile Services, CC
Docket No. 92-115,9 FCC Rcd 6513 (1994) ("Part 22 Rewrite"), stayed by Order, CC Docket No.
92-115, 10 FCC Rcd 4146 (1995)("Stay Order"). Specifically, Section 22.131(d)(2)(iii) defines an
"application for initial authorization" as an application requesting a new transmitter more than 2 km
(1.2 miles) from any existing co-channel transmitter. Thus, relocation of a transmitter less than 1.2
miles from the authorized site is not an "initial application" subject to a 30-day notice and cut-off
filing group under Section 22.131 (a). You reasoned that, although Section 22.131 (d) has been
stayed indefinitely, the underlying policy enabling rapid consideration of relocations or new
transmitters within 1.2 miles of an authorized site is directly applicable here.
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with lost transmitter sites), either by allowing permissive relocation of sites less than three miles,.§/
or by accepting relocation applications pursuant to Section 22.142(d).

In addition, we renew our request, expressed repeatedly throughout the proceeding in WT
Docket No. 96-18, that the Commission formally modify its rules to account for the unanticipated
loss of transmitter sites due to circumstances beyond the licensee's control. This may be
accomplished by allowing licensees to: (a) use a 21 dB,u formula or real-world showing to
demonstrate that authorized interference contours will not be exceeded by relocation of a
transmitter;2! (b) file applications under Section 22.142(d) where transmitter sites are 10st;.!Q/ or (c)
relocate authorized facilities less than three miles on a permissive basis as set forth above.

Please refer any questions concerning this matter to undersigned counsel for ProNet Inc.

Very truly yours,

Jerome K. Blask

cc (w/encl): Jeff Owens

.§/Should the Commission so require, ProNet will willingly notify the Commission ofall such
permissive relocations, and include a certification that the originally authorized site was lost due to
circumstances beyond its control.

2/In its April 11, 1997 Petition for Reconsideration (at 4), ProNet requested that the
Commission clarify its 2nd R&D to confirm that CP interference contours are included in an
incumbent's composite interference contours.

lQ/Such applications should be processed under the applicable provisions of Section 22.131.
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(202) 462-1786

Re: Loss of Authorized Paging Sites

Dear David:

This is in connection with the voice-mail message I left for you on Friday, January 24, 1997
concerning the difficulties paging carriers are encountering in constructing certain authorized
facilities under the Interim Licensing Rules.

Carriers holding construction authorizations for 931 MHz and other common carrier paging
bands are discovering that, due to the protracted interval between filing and grant of applications,
no space exists on antenna supporting structures specified in their granted applications. Although
replacement sites may be available within two to three miles from originally-authorized sites, the
Interim Licensing Rules established in WT Docket No. 96-18 effectively preclude using these
alternates where:

• the original site is on the perimeter of an existing wide-area system
and the replacement site's interference contour will extend the
composite interference contour associated with the system's
constructed facilities; as a result, the replacement site fails to qualify
as a permissive, fill-in under the Interim Licensing Rules; or

• the original site is either a stand-alone facility or part of an entirely
new system; in either case, Section 22.142(d) allows the authorization
holder to file an application to relocate the transmitter
notwithstanding the underlying construction authorization's pending
expiration; a Public Notice (FCC Clarifies Processing Of License
Applications Under Interim Paging Rules, DA 96-930, released June
10, 1996) suggested (and Commission staff has confirmed) that no
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paging applications filed after July 31, 1996 will be processed. This
processing restriction also bars carriers from applying for replacement
sites located within forty (40) miles of existing, licensed sites in
accordance with the Interim Licensing Rules.

Thus, paging carriers attempting to fulfill the terms and conditions of their construction
authorizations are thrust into an untenable position by the Interim Licensing Rules. A solution to
this problem is urgently needed. One possibility is to allow entities holding construction
authorizations a blanket waiver to construct facilities anywhere within a fixed radius of the
originally-authorized site. A radius of at least three miles appears appropriate. In addition, the
Commission could begin accepting and processing applications filed pursuant to Section 22.142(d)
of the Rules.

I have discussed this issue on several occasions with Mika Savir and Sam Gumbert of the
Commercial Wireless Division's Narrowband Radio Branch. They advised that I speak directly
with you. The site availability problem described here is preventing my clients from constructing
facilities approved by the Commission with which a valuable public service could be provided.
These clients urgently need guidance concerning a suitable resolution of the situation. Accordingly,
if you could call me as soon as possible to discuss this matter (202-328-8200), I would be most
appreciative.

Very truly yours,

~-ol5?l~:-
Jerome K. Blask
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,

Sandra K. Danner, Depulf Chief - Legal Branch
Commercial Wireless DiVISion
Wireless Telecommunications Bureau
Federal Communications Commission
2025 M Street, N.W., Room 7002
Washington, D.C. 20554

Re: wr Docket No. 96-18
April 5, 1996 Clarifying Public Notice
EX PARTE PRESENTATION

:APR 1 11996
I~O~~:~: ,.. " ..

O:~~~'.i'~ :l~~f.~o ~:~:~ .:_.;.: ....::.,

Dear Ms. Danner:

Pursuant to Rule Section 1.1202~ ~, this is to confirm our conversation today
concerning the Commission"s Public Notice, Mimeo No. DA96-S38, released AprilS,
1996. This Public Notice clarified paragraph 140 of the Commission's Notice of
Proposed Rulemaking. (NPRM) in WT Docket No. 96-18, by indicating that the
Commission will continue to apply current rules to define the interference contour of
existing paging systems. You have confirmed that, while licensees can use the current
rules to define the composite interference contour of their existing 8ystem, these licensees
may utilize the proposed 21 dBuV/m fonnula to define the interference contour of fiU-
in transmitters Implemented pursuant to paragraph 140 of the NPRM. This will give
incumbent licensees maximum flexibility in establishing such fill-in transmitters, since ,I
they can use directional antennas and other measures to keep the fill-in contour within
the composite system cantour.

You also confirmed that this policy clarification will be in effect throughout the
pendency of WT Docket No. 96-18. rather than the pendency of only that part of the
rulemaking devoted to establishing interim licensing procedures. Finally, you indicated
that the.Com~ion generally intends f~r 929 MHz licens~ to ~ave the same ability
to modify the1l' systems as 931 MHz hcensees, under the Intenm rules. We shall

---_._------
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explore with the Licensing Division in Gettysburg how specific modifications are
currently treated, and seek thei~ input on proposed future modifications.

Thank you for your assistancein this matter.

Sincerely,

~aP~
[Ioh. A..Prendergasl r

cc: Office of the Secretary, FCC
, Jonady Hom, Esq.
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April 18, 1996

RETURN COpy

IYI.o

Ms. Mika Savir
Legal Branch - Commercial Wireless Division
Wireless Telecommunications Bureau
Federal Communications Commission
2025 M Street, N.W.
Washington, D.C. 20554

Re: Ex Parte
WT Docket No. 96-18
Xnterim Policy Regarding 900 MHz "Fill-inn Transmitters

Dear Ms. Savir:

This will confirm our April 15, 1996 conversation regarding
the Commission's April 5, 1996 Public Notice clarifying' Paragraph
140 of the Notice of Proposed Rule Making (n~n) in the &bove
referenced proceeding. Specifically, you confirmed that, at
present, the fixed radii interference contour specified in Section
22.537 of the Commission's Rules constitutes the outer perimeter or
composite boundary of wide-area 929/931 MHz paging systems; the 21
dB~V/m formula proposed in the ~ (at ~52), bowever, may be
employed to derive an interference contour for a proposed "fill-inn
transmitter to determine whether such transmitter is wholly within
a co-channel system's outer perimeter (or composite boundary) and,
as a result, can be constructed and operated without prior approval
by or notification to the Commission.

Based on this conversation, our clients are installing
transmitting sites on a permissive basis provided the conditions
set forth in Sections 22.165(a)-(c), where applicable, bave been if
satisfied. We are advising these clients that such construction
conforms with the commission'S Xnterim Licensing Proposal, as set
forth in the NPRM (at ~~140~141).

Should the foregoing be inaccurate in any respect, or should
you have any questions regarding this matter, please contact me
immediately.

Very truly yours,

u~f);II
Daniel E. Smith
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FEDERAL COMMUNICATIONS COMMISSION
1919 M STRUT N.W.
WASHINGTON, D.C. 20554

New. media information 202/41800500.

DA 8B·538

April 5, 1996

. '

WIREI..ESS TELECOMMUNICATIONS BUREAU CLARlFIBS DEFINITION OF
INT£R.FERENCE CONTOUR FOR JNTE1UM PAGING RULES

In the Notice 01 Proposed RulemaJdng released on Febnwy 9, 1996 in WT Docket No. 96
1S (Notice), the Commission stated that incumbent paging licensees could add sites to
existing systems or modify existing sites during the pendency of the JUlcmaking proceeding if
the addition or modification did not expand the interference contour of the incumbent's
existing system. See Notice at para. 140. In a footnote, the Commission referenced a
proposal in the Notice to base the interference contour on a median field strength of 21
dBp.VIm. Id. at n. 271. Some parties have interpreted this ~ference as adopting a change
in our rules with respect to the interference contour derwtion for paging systems.

We clarify that during the pendency of this rulemakinl proceeding, the Commission will
continue to apply current rules to defme the interference contour of existing paging systems.
See 47 CPR I 22.537. Therefore, pursuant to the Notice, paging licensees should use the
interference contour as defined for their ~cu1ar frequencies under our current ruies to
determine whether internal sites may be added or modified. In the case of licensees on 929
MHz exclusive channels, the rules defining interference contours for 931 MHz systems
should be used. See 47 CPR i 22.537(f).

Action by Michele C. FarqUhar, Acting Chief, Wireless Telecommunications Bureau.

For further information co'ntact MiD Savir, Wireless Telecommunications Bureau,
Commercial Wireless Division, at (202) 41S-0620.

//
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JUN 19 1996

::.aura Smith, ••quire
Lagal Branch - eoaaercial Wirele••
~ireless TelecOBaunication. Bureau
Federal eoamunication. Commi.sion
2025 M Stre.t, N.W.
Washington, D.C. 20554

• el ft Docket .0. "-11
b .arte

Divi.ion

I,...:-. .'........,.,.

Dear Ks. Smith:

'!'hi. i. vritten pursuant to Rule section 1.1202 to confirm
our conv.r.ation today clarifying the procedure to deteraine the
interfer.nce contour of propo.ed fill-in tran.mitters for exi.t
ing JWlqinq syst... during the pendency of the Bo1;ice of PrOPO.,d
Bule.king (KEBK) in W'l' Dock.t No. 96-18. Whil. ve understand
that lic.n.... should d.fine the composit. interference contours
comprisinq the out.r pari••t.r of their exi.ting sy.t... ba.ed on
Section 22.537 of the rule., we ••ked for clarification a. to
whether licen......y us. the 21 dBuV/m formula di.cus.ed at !52
and n. 271 of the IEBK to define the interference contour of
fill-in transmitters added to exi.tinq .y.t..s pursuant to '140
of the BEmJ:. You advi.ed that you have conferred vith Kika Savir
of the Legal Branch regarding this utter, and the Bureau has an
internal policy which allow. licen••es to. elect whether to u••
section 22.537 or the 21 dBuV/m formula to'define the interfer
ence contour of fill-in transmitters added during the pendency ·of
WT Docket No. 96-18. '

Should the foregoinq be inaccurate in any re.pect, or should
there be any questiona regardinq.matter, please contact me imme
diately. Thank you for your asslstance in this matter.

Very truly yours,

PEPPER, OORAZZINI, L.L.P.
;". , .
, . "

, B ./.'.. ~~. /, Y---"".~:::''':=:I4-.:·"':;..""<_._,,;.'a::.:''"Kl~·:.;:''';;;;.c;,;.(~(.·~ _

Ellen S. Mandell

cc: Sandra X. Dann.r
Kika Savir
James S. Gumb.rt ~~ no' " ,••• ~ 'd ..:,:

~:J... .•..• ;..•~~.h ree LL
"." . "r E .------~.~'l ~ ''1 ..... 0
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